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In recent years. states have aggres-
sively pursued Natural Resource Dam-
ages ("NRD™} for the impaimnent of
groundwaler, In particular, states have
alieped “lost use™ or "loss of use” dam-
ages 23 a critical component of ground-
waler NRD claims.

This article highlighis the State of
Mew Jersey's groundwater NRD recov-
ery scheme, as it has aggressively
sought 1o recover NRD from potentially
responsible parties for the last several
years, and because s program - for
better or for worse - has been cited as 2
model for other states. The article thep
forecasts the futore of NRD <claims
based upon recent judicial decisions.
and provides practical strategic consid-
erations 1o prepare for and resolve NRD
“iosl use” claims.

New Jersey’s Program

New Jersey was one of the first states
to develop o groundwater NRD pro-
pram, and remains a model for others,
The New Jersey Office of Naturai
Resousce Restoration (“ONRR™}, a
division of the Department of Environ-
mental Protection (“NJDEP™) in 2003
bepan an energetic campaign to recover
NRD.}

New Jersey’'s NRD program is
grounded in the “Public Trust Docicine”
which provides that “public lands.
waters and living resources are held in
trust by the government for the benefit
aof its citizens.™ However, the progrem
carries the weipht of siatutory asthority
as well ~ including the New Jersey Spill
Compensation and Control Act’s ("Spill
Act™) strict liability provision for
“cleanup and removal cosis” a larm
defined and interpreted by courts o
include the costs of "restoration and
reptacement” of natvral resources.’
Although NRD cleims invoiving eco-
logical injury may also be assered by
federal co-trusiess, groundwater is "the
sole responsibility of the State™ For
both groundwater and scological NRD,
NIDEP roulinely asserts cloims not
only for the value of the nofural
resources, but aise for their “loss of
use.”

New Jersey's groundwater NRD
program has been contruversial since its
inception, and recent judicial decisions
heve only heightenzd that contsoversy.
Rather than evatuating the existing con-
ditions at each site and “establishing a
baseline, determining the injury, and
vihuing the injury,” NIDEP adopted 2

Mone-size-fis-zll” approach.? Ground-
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“injured” when contaminanis exceed

New Jersey Ground Water Quality
Standards.* NIDEP then values the
injury through a mathematical formula
which takes inlo consideration factors
ssch as: (1} the groundwater planning
area where the plume is locased; (2) the
annual groundwaler recharge rale for
that planning area: (3) the waler rate
{which varies by planning area); (4) she
aerial extent of the plume; and (5) dura.
tion of the plume.?

Craclis In The Model

Although ancedetes abound, there is
a dearth of reported cuses addressing
WRD far the loss of use of groundwater.
However, two recent decisions serve as
guideposts for companies facing oo
NRD claim: New Jersey Department of
Environmemagl Protection g1 al. v
Exxon Mobil Corp, ("Exxon Mokil™y
and New Mexico v. Generel Eleotric
{"New Mexieo™).! Where the Exxon
Muobil decision provides an insightful
legal analysis of a loss of use claim
under New Jersey statwlory law, the
New Mexicoa degision underscores that
courts can and will conduct 2 critical
factual analysis of a state's loss of use
claim before allowing liability 1o be
imposed. Taken together, the decitions
establish that companies con and wilt
sugeessfully challenpe sweeping “loss
of use” claims by states.

in May 2006, a New lersey trial
rourt determined that the NJDEP is not
entitled to recover “lass of use™ dam-
apes for groundwater NRD.? In Exyon
HFobil, NJDEP asserted claims for nat-
ural resource damages pgoinst Exxon
Mobil for NRD aliegedly coused by
ongoing product discharges.®

The court noted thal. in contrast with
thie federal Oil Pollution Liabifity and
Compensation Act (OPA), which
explicitly provides sirict lighility for
loss of use of natural resources. state
laws such as the Solid Wasle Manage-
ment Act and Water Follution Control
Act did not expressly provide such
reficf 10 the state.” More imponantly,
the court ohserved that the Spill Act
“neither contains 2 provision providing
for damages for the 'loss of" natural
resources, nor 2 provision providing for
damages for the *loss of use of " natoral
resources. The fact that the legisle-
ture “has repeatedly amended the Spill
Act and has not inserted a provision
providing for damages for the ‘loss of
use,” or even the ‘loss,’ of noturad
rescurces izads the court o find that
such damages are not recoverable under
the Spifl Act.™ The court concluded
that judicial activism on NRD claims is
not wammenied: “without any legistative
or appellate directive, the coun will not
expand the definition of cleanup and
removal costs under the Spill Act 10
include damages for loss of use of nal-
ural resoyrees, ™

Not surprsingly, New Jersey has
appealted the decision, Briefs have been
subrnitied 16 the Appetiate Division and
oral arpument is scheduled for April 25,
2007.

In New Mexies, the siate's Anomey

General sought oss of use groundwater
NED under staie common law on the
theory that Mew Mexico had lost the
use of certain grouadwater becausz of
contamination allegedly coused by GE
and others.® Significantly, the record
revealed that the grouadwaler in ques-
tion was subject (o onerous parmitling
regubations asd that, during the period
of alieged “lost use,” all water appropri-
ation rghis had besn committed via
issued permits.

The Wew Mexico court found that the
State of New Mexico could not recover
loss of use damages based ypon the spe-
cific facts presenied. In pasticular, the
Tenth Cireuit agreed with the district
court's determinaion that use of the
grosndwater at issue was lost “for rea-
sons unrelaied 1o the comanination,”™”
Io other words, hzcauss all “useable”
groundwater was already subject o
valid permits held by uninterested thisd
parties, the court determined, New
Mexico would not have been able 10 vse
the groundwater even in the sbsence of
any costaminaiion caused by GE.
Based on these facts, the Tenth Circuit
concluded that New Mexico could not

-show any actionable Jost use.

Where Are We Headed?

Betwsaen the lagal hurdle to loss of
use damages imposed by Eoeen Mobil
and the factunl challenpes presented in
New Mexico, one thing is cerain -
statey are taking sieps 10 respond. At
leass one group, the Notional Associn-
tion of Atomeys General, is currently
drafting legisiative puidance addressing
loss of use proundwater damages nnd
other issues arising out of the New Mex-
ico decision.” It is reasonable to assume
that states will teke legislative or
administrative action jn the wake of
these judicial decisions. Alternately, it
is conceivabie thal some states may
reassess the viability of their NRI pro-
grams.

Compznies faced with an NRD
claim should congider the follow issues
and immediately begin the proesss of
developing stralegies to evatuale the
NRD claim:

Engage autside counsel at the autyel.
Relaining an experieaced atlomeay who
has a workieg knowledpe of the issucs
and the players will prove critical 1o the
outcome of sesolving any NRD claim.
in developing 2 defense strategy, com-
panies must consider at leasi the [ol-
towing threshold issues: s the State the
appropriate {and only} trusiee? Are
there procedural or statute of limitations
challenges to be mode? What, if any-
thing, can be learned from prior settle-
ments entered into by a panticular state?
Is insurance coverage available?

Engage a consultantieconomist with
technical expertise and negotioiing
experience. Comprebending the stale's
claim against the company is key o a
successful defense and/or scttlement
negotiations. To assist with this, engage
a copsultant and/or economist early in
the process. An experienced consultant
can help you examine the application of
the sime's proundwater caleuiation and

10 consider whether @ “resovrce-1o-
resource” setiement approach is feasi-
ble. The consuiant should be familiar
with prior NRD settlemnents in the s
ang with the states’ prefersnces for land
or other in-kind sctlements, in liew of
cash. Where appropiale, aiso consider
relaining an expent whe is knowledge-
able on land valuation,

Challenge the formula’s mumbers. Tt
is essential to work with counsel and
your consuftant to identify weaknesses
in the stale’s assumplions or inconsis-
tencies in ils approach. Fer example, if
there is a claim to be made that the sub-
ject groundwater plume is diminishing
in size due to remedial efforts, chal-
lenpe the state’s use of a satic plume
size. Question whether the entire plume
consists of "useable” water. Consider
chalienging the duration of the plume
by identifying relevant historical dan
relating 1o the beginning of comamina-
tion, and by identifying datn suggesiing
that the remediation could end easlier
than projected in the formula,

RKeep an apen mind abour seitlement,
While it is imponant o evaluaie any
settlement opponiunity offered by te
siate, il is eriticel 1o simulinnecusty
develop & litigation stralegy. The novel
scientific issues presented by NRD
claims have pot been fully tested or
aceepied by the courts. 1t is only & mat-
ter of time before more cases wend thelr
way through the courts, and companies
should keep abreast of all judicial
developrments.

Be progetive. Savvy NRD defen-
dants and (hose with polentia) exposere
are keeping their legislative agenis
tuned into proposed amendments to the
eaabling staties that form the basis of
the sintes” NRD claims, and are propar-
ing appropriaie challenges.

' NJDEP Office o Natural Resource Asslomtisn
(FONRR" websile; Soe, Smdizy M. Compboli.
NJDEP Policy Dire=live £003-07, 1 1. Seatember
24, 2003. [Poizy Directive®}

¥ NIDER ONAR wabsite: Sen. 0.9.. Swlo Dopt. o
Enwil. Pred. v. Jarsty Cantial Power ang Ligh! Ca.,
133 M. SBuper. 373 [Acg. Ui 1875) rev'ef en einer
s, €8 N 102 {1970}

* NASA. § 58:00-22.Ngici1) § 5EG-23 010
Beo, In e imber Petrolewn Corp., 100 ALJL 68, 85
(1588}

* NJDERP ONBH Viabsito,

*  ismrel, Brian O, Npturai Feseures Damnges. i
ENVIRONMENTAL LAW FRACTICE GUIDE, 2005,
Section 325,083}

*  NJDER ONAR websile.

T MJDEFR ONAF wabsile.

* Hew Jorsoy Dept. of Enovil, Pool. et ol v Exxon
HMobit Comp ., No. UNN-1,-3028-04 fLow Div. May 26,
2005); ont appeal al No. A-E588-05TS: Naw Mexico
v. General Elacts, 467 F.50 1223 (10th Cir. 2035).
' See, Exxon Mobll

" Exxoh Maobil, ofip. op. o1 2.

"o oar?y,

v id ot

" id argn.

v idoare

" 467 F3d ol 1235 Ses, 43 C.FA. § 1070

" M. or 1252,

"l fernhesis in oHginal).

" See, Id. af 1250-51 {ziling NAL STAT. ANM. §
726 12.1); Tonth Cleull Rules Thot CEACLA Maluss!
Fesaurce Demages Provisions Biosk State Com-
man Law Claims for Demages , GHEMISAL WASTE
LITIGATION REPOATER, Vol 53, No. 1, p. B2

* Staies Drah Guide for Gmundwaler NED Liaims
Foliowing Key Rufing, INSIDE EPA'S SUPERFUNG
REFQAT, Vol XXL, No. 1, p. 4.

Please email the authors af gdonner@ribclaw.com or ekbrown@rfbelaw.com with questions about this article.



